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»The EU institutions have long held that abuse is 7an
objective concept,” implying that exclusionary
intent 1s not relevant to the determination of whether
conduct 1s abusive. Nonetheless, it 1s clear that
weight can be attached to evidence of exclusionary
intent under Article 102 TFEU~

Robert O’Donoghue QC & Jorge Padilla, The Law and Economics of Article
.(”O’Donoghue&Padilla” — 197%) (102 TFEU ch 5.4.4 (3rd ed. 2020).
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»direct evidence of any exclusionary strategy: this
includes internal documents which contain direct
evidence of a strategy to exclude competitors, such
as a detailed plan to engage in certain conduct in
order to exclude a competitor, to prevents entry or to
pre-empt the emergence of a market, or evidence of
concrete threats of exclusionary action. Such direct

evidence may be helpful in interpreting the
dominant undertaking’s conduct,”

Communication from the Commission — Guidance on the Commission’s
Enforcement Priorities in Applying Article 82 of the EC Treaty to
Abusive Exclusionary Conduct by Dominant Undertakings, OJ C 45/02
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»There may be circumstances where it is not
necessary for the Commission to carry out a detailed
assessment before concluding that the conduct in
question is likely to result in consumer harm. If it
appears that the conduct can only raise obstacles to
competition and that it creates no efficiencies, its
anti-competitive effect may be inferred. This could
be the case, for instance, if the dominant undertaking
prevents its customers from testing the products of
competitors or provides financial incentives to its
customers on condition that they do not test such

products, or pays a distributor or a customer to delay
the introduction of a competitor’s product”.

Commission Decision of 14 May 1997 Relating to a Proceeding Pursuant to IX9 72
Article 86 of the EC Treaty (IV/34.621, 35.059/F-3 — Irish Sugar plc) OJ 97/624/EC
novIPPIT 7TAY Y2 0913 °7° 7Y 02931 NEYAAW 5 YV N12°%17 770y 0V ,(22.9.97)
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7Case T-228/97 irish sugar v commission judgment of the court of first .in71
0713 >3 9¥ I%In7 NN YW AP vupIdi 17°1vY Linstance” (Third Chamber) (7.10.99)
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»That being said, it must be borne in mind that the
characterisation of a practice of a dominant
undertaking as abusive does not mean that it is
necessary to show that the result of a practice of such
an undertaking, intended to drive its competitors
from the market concerned, has been achieved and,
accordingly, to prove an actual exclusionary effect
on the market. The purpose of Article 102 TFEU is
to penalise abuse by one or more undertakings of a
dominant position within the internal market or in a
substantial part of it, irrespective of whether such
practice has proved successful (see, to that effect,

judgment of 30 January 2020, Ceské drahy v
Commission, C-538/18 P and C-539/18 P, not
published, EU: C:2020: 53, paragraph 70).”

NI3TINAAWY 9792 72Y°72 OR 03 177D PY 127817 NAIAY 1270 P01 7IDN 7T WA
NMWDHRAT DR 21PWH 273 952 PR ,%¥IDA NINIINN CLIR NWDWR 7% XY
7DIPN 7DYM DR AR DRI ,NNWPH AN7 OX 15 MIWYY A0 7%13° NRTINAnY

159 n 111

.423



15
16
17
18
19

20
21

22
23
24

25
26
27

28
29
30

o°%wyy> MINNY 1777 "2
2023 "3 27

nInNR oY nnnnt 2 a7y DIRpPWN n¥onR N°1917 79NN 16677-03-20 >N

N12°07m 07317 MWY H¥IDA AYOAD IIVAW IAKI LIWAINT DIATINAAY IRM 719X
D°%wa% *0I1NIT INYNT YYA W PIPWID IR PIW 070INYI DIV 1130, NI
XOW 759 70917 1PXR L,NIIANT 2I2°02 ARYEA 1TYAW 75,190 ACIVIVORT DR

.12°mna%n aya® 9Ixna non 121N

754. As stressed in point 20 of the Communication
...the opposite situation that a certain course of
conduct has not produced actual anti-competitive
effects cannot rule out the possibility that that
conduct was in fact capable of doing so when it was
implemented, even if a long period of time has
passed since that conduct took place. Such absence

of effect could stem from other causes ...~
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